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In re Richard and Sandra CONWAY.

No. 88-465.
Suprene Court of Vernont.
Sept. 22, 1989.

[152 Vt. 527] Janes P.W Goss of Abell, Kenlan, Schw ebert
& Hall, P.C, Rutland, for appellants.

John J. Kennelly of Carroll, CGeorge & Pratt, Rutland, for
appel | ees.

Before [152 Vt. 526] ALLEN, C J., and PECK, DOCLEY and
MORSE, JJ.

[152 vt. 527] MORSE, Justice.

Ri chard and Sandra Conway, applicants for an Act 250 permt
to establish an autonotive repair and used car busi ness on Route
3 in Pittsford, Vernont, appeal an order of the Environnental
Board remanding the matter to the District Commi ssion for a
hearing on the nerits. The remand was ordered[ 152 Vt. 528]
because actual notice of the permt process had not been given to
a property owner across the road fromthe subject property, as
requi red by Board procedure. W affirm

The instructions included with the Act 250 application
directed the Conways as foll ows:

Submt to the District Coordinator a list of all adjoining

| and owners to the project, with their addresses. Include
adjoiners to all lands owned or controlled by the applicant
whi ch are contiguous to the involved parcel. Include

adj oi ners on opposite sides of streets, highways, and



rail ways. 1Include homeowner associations, persons wth
easenents, tenants, or any other with legal interest in the
proj ect |ands.

Before filing the application, M. Conway net on several
occasions with the Assistant District Coordinator at the District
Commi ssion office in Pittsford, for instruction. M. Conway
asked if Robert and Margaret Fish, who lived across the road, had
to be listed on the application as adjoiners. The *1146
official led M. Conway to believe that it did not natter whether
the Fishes were listed; the application would be considered
proper either way.

The Conways submitted their application on August 25, 1987.
The application--considered a "mnor application"--1isted sone
adj oi ning owners but not the Fishes. Actual notice was given to
those |isted, and published notice in the Rutland Herald on
August 28 stated that any party wanting a hearing nust request it
by Septenber 10. Wen the Fishes discovered, after the deadline,
that the Conways had filed an Act 250 application, they requested
a hearing. A hearing was convened on Cctober 13, but dism ssed
at the Conways' request w thout reaching the nerits of the
application. On Decenber 3, 1987, the Comm ssion issued a permt
to the Conways. The Fishes took an appeal to the Environnental
Board, which voided the permit and remanded the matter to the
Commi ssion. This appeal followed.

"M nor applications" are governed by Environnental Board Rul e
51, which provides for published notice and witten notice under
10 V.S.A. s 6084. The statute provides in pertinent part:

[152 Vt. 529] (a) On or before the date of filing of
application the applicant shall send notice and a copy of the
application to a municipality, and rnunicipal and regional
pl anni ng conm ssions wherein the land is | ocated, and any
adj acent Vernont nunicipality, municipal or regional planning
comm ssion if the land is | ocated on a boundary. The
applicant shall furnish to the district conmm ssion the nanes
of those furnished notice by affidavit, and shall post a copy
of the notice in the town clerk's office of the town or towns
wherein the land |ies.

(b) The district conm ssion shall forward notice and a copy
of the application to the board and any state agency directly



af fected, and any other municipality or state agency, or
person the district conm ssion or board deens appropriate.
Notice shall also be published in a |ocal newspaper generally
circulating in the area where the land is | ocated not nore
than 7 days after receipt of the application.

(Enmphasi s added.) Environnmental Board Rule 10(F) inposes
further duties on the applicant:

The applicant shall file with the application a |ist of
adjoining property owners to the tract or tracts of |and
proposed to be devel oped or subdivided, unless this
requi renent i s waived by the district coordinator. Provision
of personal notice to adjoining property owners ... shall be
solely within the discretion and responsibility of the
di strict comm ssion.

[1] The Conways argue that M. Fish was not entitled to actua
notice under the statute, s 6084. W agree. The statute,
however, is anplified by agency regul ations. Rules pronul gated
by an agency to govern its affairs have "the force and effect of
law.” Conmittee to Save the Bishop's House v. Medical Center
Hosp. of Wt., Inc., 136 Vt. 213, 216, 388 A 2d 827, 829 (1978).
"Where the rights of individuals are affected, it is incunbent
upon agencies to follow their own procedures. This is so even
where the internal procedures are possibly nore rigorous than
ot herwi se would be required.”" Morton v. Ruiz, 415 U S. 199, 235,
94 S.Ct. 1055, 1074, 39 L.Ed.2d 270 (1974).

[152 Vt. 530] Rule 10(F) vests discretion in the District
Comm ssi on over the provision of personal notice to adjoining
property owners. Here, however, the Comm ssion did not exercise
discretion; it took no action at all. The Assistant District
Coordi nator nerely indicated to the Conways, according to his own
affidavit, that he "woul d probably deemthe application
substantially conplete” whether the Fishes were listed or not.
Notice to the |l andowners was thereby "left to the responsibility
of the applicant.” In the Assistant Coordinator's view, the
Comm ssion's "practice [was] to supply notice to adjoiners nore
or less as a courtesy rather than a | egal requirenent."” On this
matter, the official msunderstood his duties. The Conmm ssion,
not the Coordinator or other individual officers, is vested with
sol e discretionary authority over the provision of notice to
adj oi ners.



*1147. The Conways rely on In re Great Waters of Anerica,
Inc., 140 Vvt. 105, 435 A 2d 956 (1981). That case stands for the
proposition that constructive notice by publication to such
owners is constitutionally sufficient. 1d. at 109, 435 A 2d at
959. Qur hol ding here, however, is not that personal notice to
the Fishes was constitutionally required, but that it was
required by Environmental Board rules unless the District
Comm ssi on reasonably deci ded ot herw se.

[2] The Conways al so argue that they and the Fishes are not
"adj oi ni ng property owners" because the road between themis
owned by the state. It is apparent, however, that the Board rule
contenpl ates a broader reading of "adjoining properties" since
the application calls for "adjoiners on opposite sides of
streets.” The Board's construction al so nakes sense in |ight of
t he purpose of the notice provision: those who |ive across the
road are as affected as contiguous adjoiners by a neighbor's
devel opnent .

[3] Finally, the Conways maintain that the state is estopped
fromdenying a permt because the Conways relied on the
Coordi nator's advice that notice need not be given to the Fishes.
Est oppel s agai nst the governnent, however, "are rare and are to
be invoked only in extraordinary circunmstances.” 1In [152 W.
531] re McDonald's Corp., 146 Vt. 380, 383, 505 A 2d 1202, 1203-
04 (1985). Moreover, the Conways cannot benefit fromthe
doctrine of equitable estoppel unless they relied to their
detrinment on the Coordinator's conduct. See id. at 383-84, 505
A 2d at 1204. Here they have not done so. The Conways are in a
position no worse than they woul d have been had t he Coordi nator
given the correct advice. Cf. My Sister's Place v. Gty of
Burlington, 139 Wt. 602, 608-10, 433 A 2d 275, 279-80 (1981)
(owner of cultural center began extensive renovations in reliance
on city fire warden's list of inprovenents to neet fire code
requirenents; city estopped fromdisclaimng liability for
damages). Furthernore, the Conways knew that the Act 250
application directed themto submt a list of all adjoining
| andowners. "Courts will not predicate an estoppel in favor of
one whose own om ssions or inadvertence contributed to the
problem”™ Town of Bennington v. Hanson-Wal bri dge Funeral Hone,
Inc., 139 Wt. 288, 294, 427 A 2d 365, 369 (1981).

In light of the Board's own rules, the District Conm ssion's
i ssuance of a permt to the Conways cannot be sustained. A



remand to the Conm ssion is in order.

Af firnmed.






