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*502 [158 Vt. 39] DOOLEY, Justice.

In this appeal froma conviction for sexual assault, we hold
that the trial court erred in ruling that the prosecution's
expert w tness was unavail able under VR C.P. 15 and in all ow ng
her deposition to be read to the jury. Since the error was not
harm ess, we reverse and remand for a new trial. Accordingly,



[158 Vt. 40] we do not reach two other argunments raised by
def endant .

I n February 1988, defendant's nineteen-year-old daughter
conpl ai ned that she had been repeatedly sexually abused by
defendant. She alleged that the abuse began when she was
thirteen and continued for nore than three years, with the | ast
i ncident occurring in Septenber of 1985 when she was seventeen.

In June 1988, the State retained Dr. Anna Salter, a clinica
psychol ogi st specializing in child sexual abuse, to testify as an
expert witness on the issues of delayed reporting, famly
dynam cs of sexual abuse, patterns of sexual abuse and effects of
sexual abuse. At the tinme she was retained, the State advi sed
her that trial was scheduled for |ate Septenber 1988. After the
State disclosed that it had retained Doctor Salter, the defendant
t ook her deposition on July 28, 1988.

By early August, the parties were notified that trial was set
for Septenber 28. On August 10, the State wote to Dr. Salter
advising her of the trial date. Thereafter, the State tel ephoned
her on Septenber 13 and Septenber 23, |eaving nessages each tine
but failing to reach her personally. Finally, on Septenber 26,
the State established tel ephone contact with Dr. Salter and
| earned that she would be in Wsconsin on the date of trial and
woul d not be returning until Cctober 3, 1988.

On Septenber 27, the day before trial, the State notioned the
trial court to declare Dr. Salter "unavail able" and admt her
deposition testinony. Once a witness is found unavail abl e, her
deposition may be used as substantive evidence. V.RE
804(b)(1); V.RC.P. 15(e). The court granted the State's
notion over defendant's objection that the wi tness was not
unavai l abl e under the rules of evidence and procedure and the
adm ssion of the deposition denied his right to confront the
witness. An edited version of the deposition was read to the

jury.

Def endant argues that the trial court erroneously declared Dr.
Sal ter "unavail abl e" thereby depriving himof his constitutional
rights to confront and cross-exam ne a w tness whose testinony
was offered against him A witness is unavailable if she is
"absent fromthe hearing and the proponent of [her] statenent has
been unable to procure [her] attendance ... by process or other



reasonable neans.” V.R E. 804(a)(5); V.RC.P. 15(g). The
i ssue is whether the |anguage of V.R Cr.P. [158 Vt. 41] 15(g) and
V.R E. 804(a)(5), "other reasonable neans," requires the State to
do nore to secure the witness's attendance than it did here.

[1] It is inportant to enphasize that we are dealing with a
requi renent inposed both by the applicable evidence rule and by
the Confrontation C ause of the Sixth Armendnent to the United
States Constitution. The requirements are simlar when a party
seeks to admt the prior testinony of a wwtness in place of
present testinony in a proceeding. See State v. Carroll, 147 Vt.
108, 111, 513 A 2d 1159, 1160 (1986) (hearsay rules and
confrontation clause protect simlar values). Thus, to neet
confrontation requirenents, the wi tness nust be unavail abl e
despite the State having nade "a good-faith effort to obtain his
presence at trial." Barber v. Page, 390 U S. 719, 725, 88 S. C.
1318, 1322, 20 L.Ed.2d 255 (1968), quoted in Carroll, 147 Vt. at
112, 513 A 2d at 1161.

The length to which the State nust go in producing a w tness
is a "question of reasonableness.” OChio v. Roberts, 448 U S. 56,
74, 100 S. Ct. 2531, 2543, 65 L.Ed.2d 597 (1980); see also United
States v. Casanento, 887 F.2d 1141, 1169 (2d G r.1989). The
State bears the burden of establishing the witness's
unavailability. OChio v. Roberts, 448 U S. at 74-75, 100 S.Ct. at
2543- 44.

[2] The State's only efforts to secure Dr. Salter's presence
were an initial letter followed by several phone calls. The
State *503 failed to reach her until it was too |late to use
alternative neasures to assure her attendance. It argues that
t he phone calls satisfied the nmandate that the State use "ot her
reasonabl e neans. "

Because the State knew where its w tness was, "rules governing
unavailability ... are not strictly applicable.” Carroll, 147
Vt. at 113, 513 A 2d at 1161-62. Furthernore, a w tness who
wi Il be inconveni enced by appearing, Topping v. People, 793 P.2d
1168, 1171 (Col 0.1990), or proves evasive, United States v.

Lynch, 499 F.2d 1011, 1024 (D.C. Cr.1974), is not unavail abl e.

The State el ected not to seek a continuance of a few days to
accommpdate Dr. Salter's schedule or to invoke the Uniform Act to
Secure the Attendance of Wtnesses, 13 V.S. A s 6646. The fact



that the State limted its effort because it assuned that Dr.
Salter would testify is not a valid excuse. The State's effort
[ 158 Vt. 42] was not sufficiently diligent to satisfy the
unavail ability requirenent. The trial court erred in admtting
t he deposition.

[3] The State argues, however, that any error resulting from
the adm ssion of Dr. Salter's deposition was harm ess. Because
of the constitutional violation, we nust use the standard
applicable to a constitutional error to determ ne whether the
error was harm ess. To avoid reversal, we nust find that the
error was harnl ess beyond a reasonabl e doubt. See Del aware v.
Van Arsdall, 475 U S. 673, 684, 106 S.Ct. 1431, 1438, 89 L.Ed.2d
674 (1986). The standard applies in confrontation clause cases
i nvol ving an expert witness. See Satterwhite v. Texas, 486 U. S.
249, 258, 108 S. Ct. 1792, 1798, 100 L.Ed.2d 284 (1988). Under
this standard, an error cannot be harmess "[i]f there remains a
possibility that the constitutionally-proscribed evidence
I npacted on the ultinmate decisional process of the jury [and]
the beneficiary of the error cannot refute that possibility
beyond all reasonabl e doubt.”™ Brown v. Dugger, 831 F.2d 1547,
1554 (11th Cr.1987); see also Chapman v. California, 386 U.S.
18, 24, 87 S.Ct. 824, 828, 17 L.Ed.2d 705 (1967) (adopting
| anguage of Fahy v. Connecticut, 375 U S. 85, 86-87, 84 S. C.
229, 230-31, 11 L.Ed.2d 171 (1963), that error is not harmess if
"there is a reasonable possibility that the evidence conpl ai ned
of m ght have contributed to the conviction"). The State has the
burden of denonstrating harm essness. See Arizona v. Fulm nante,
499 U. S 279, ----, 111 S. . 1246, 1257, 113 L.Ed.2d 302 (1991).

[4] The error here was in admtting the deposition testinony
of the expert witness. To determ ne whether the error is
harm ess, we nust posit a trial w thout any evidence by Dr.
Salter. In making this assessnent, we nust consider a nunber of
factors, including "the inportance of the witness' testinony in
the prosecution's case, whether the testinony was cunul ative, the
presence or absence of evidence corroborating or contradicting
the testinmony of the witness on nmaterial points, the extent of
cross-exam nation otherwi se permtted, and, of course, the
overall strength of the prosecution's case.” Delaware v. Van
Arsdall, 475 U. S. at 684, 106 S.Ct. at 1438.

Al'l of the Van Arsdall factors show that the adm ssion of the
evi dence here was not harm ess. The State put on only one



W tness, the victim inits case in chief. The victimtestified
t hat defendant had sexually assaulted her over a four-year
period. Defendant took the stand and denied the charge and the
specific events testified to by the victim He was supported by
each of the victims three brothers. They testified that they
observed not hi ng unusual during the period covered by [158 Vi.
43] the victims testinmony and that the house | acked privacy.

The trial was a credibility contest between the defendant and the
victimw th the defendant having the advantages of the
presunption of innocence, the State's high burden of proof and
the supporting testinony. W cannot say that the State had a
particularly strong case. See Cark v. O Leary, 852 F.2d 999,
1005 (7th G r.1988) (evidence nmust be overwhelnmng for error to
be harm ess); Burns v. Clusen, 798 F.2d 931, 943 (7th Ci r.1986).

There was no ot her evidence corroborating or contradicting the
expert's testinony *504 and the testinony was not cumnul ative.
There was no real opportunity for cross-exani nation because there
I's no indication what the direct testinony woul d have been.

Al t hough all the discovery questions were asked by the defendant,
they were nerely explorations of what the witness mght testify
to rather than cross-exam nation based on what the w tness woul d
actually testify to.

The expert testinony was very inportant in this case. The
expert testified not only that victinms of sexual abuse often
del ay reporting the abuse, but also to sonme of the reasons why a
victimfails to report the abuse. She testified that in many
cases of parental sexual abuse, the child was not close to the
not her, and stated "[a]ll of that seens to correlate with abuse
occurring as though it sinply makes it nore possible for the
abuse to occur.” In closing argunent, the State argued that the
victimfit the expert's profile: she had not reported the abuse
because she feared she woul d not be believed, and she was not
close to her nother. Thus, the evidence rebutted one of the
reasons to disbelieve the victim the failure to report the abuse
at or near the time it occurred, and established a parti al
profile fromwhich the State could argue to the jury. See B
Morosco, The Prosecution and Defense of Sex Crines s 9.08, at 9-
49 (1991).

We first allowed profile evidence on delay in reporting
al | egations of sexual abuse in State v. Hi cks, 148 Vt. 459, 462,
535 A .2d 776, 777 (1987), because "[t] he behavioral patterns of



child victins of sexual abuse are generally not known to the
average juror and are therefore a proper subject for expert
testimony. " This was an application of the earlier holding in
State v. Catsam 148 Vt. 366, 369, 534 A 2d 184, 187 (1987), that
admtted [158 Vt. 44] this type of evidence because the "uni que
psychol ogi cal effects of sexual assault on children place the
average juror at a disadvantage in understandi ng the behavior of
the victim" These hol di ngs were a break from past precedent
that had viewed profile evidence with suspicion. Follow ng the
rationales for the Hicks and Catsam cases, we view the expert
testinony as inportant to enable the jury to properly weigh the
victims testinony.

Since we cannot say that the adm ssion of the expert testinony
was harml ess, we nust reverse and remand for a new tri al

Rever sed and r emanded.

MORSE, Justice, dissenting.

| respectfully dissent because | conclude that the error here
was harm ess beyond a reasonable doubt. Dr. Salter's testinony,
in ny view, was so uninportant to the State's case that it made
no difference to the outcone of the trial. 1In other words, the
verdi ct woul d have been guilty even if her testinony had been
excluded. See Delaware v. Van Arsdall, 475 U. S. 673, 684, 106
S.C. 1431, 1438, 89 L.Ed.2d 674 (1986) ("inportance of the
W tness' testinony in the prosecution's case" a critical factor
I n assessing harm ess error).

The victim an adult when she testified at trial, related that
def endant had sexual |y assaulted her on a regul ar basis begi nning
when she was thirteen and ending nearly four years |ater.

Al t hough the sexual abuse began as inappropriate touching and
kissing, the victimtestified that intercourse began when she was
fourteen. Her father told her not to tell anyone and she did
not. The victimexperienced fears of pregnancy, but defendant
assured her that he could not father a child. During that tine,
she lived with defendant and brothers, cooked the neals and did
the housework, with her brothers offering sporadic assistance.

The victims nother lived at hone for a few nonths a year.
Each spring, the parents would separate, and the nother woul d
nove out. The assaults allegedly took place upstairs in both her



and defendant's bedroons while her brothers were asl eep. She
stated that defendant's bedroom had a door, and her bedroomdid
not, but the opening was covered with a blanket. She maintained
[158 Vt. 45] that the last incident--the incident for which

def endant was charged--occurred when she and def endant were hone
al one.

The victimsaid that she had not conme forward earlier because
she feared no one *505 would believe her. She decided to
report the abuse because defendant was dating a wonan who had a
fifteen-year-old daughter and she was afraid the sanme thing would
happen to the daughter. She clained she had not noved in with
her not her because her parents had deci ded that once the children
were in high school they should remain with defendant in order to
spend all four years in the sanme school

Def endant took the stand and deni ed the abuse occurred. The
core of defendant's case was that it would have been i npossible
for the pattern of abuse to have occurred w thout soneone else in
t he house knowi ng about it. H's three sons testified that other
famly nmenbers had bedroons upstairs and that a portion of
def endant's hone was unfini shed, doors were mnissing, and the
wal | s consi sted of studs and plywood. They testified that there
had been no outward signs of any problem and that all the famly
menbers were under the inpression that defendant and the victim
had a "normal father-daughter relationship.” Def endant cl ai nmed
that on several occasions the victimhad the opportunity to nove
out of defendant's house and live with her nother and chose not
to.

The defense attenpted to rebut the victims reason for
bel at edl y accusi ng her father of abusing her--protection of the
fifteen-year-old daughter of defendant's conpani on--by calling an
investigator fromthe state's attorney's office. The
investigator testified that he did not investigate the situation
bet ween defendant and the fifteen-year-old. |In the course of his
testinmony, the investigator said it was common for victins to
come forward with allegations of sexual abuse to protect
potential victins.

In his closing, defendant's counsel argued that the victins
story was inplausi bl e and enphasi zed that the investigator did
not take the victims fear for the safety of the fifteen-year-old
seriously, asking the jury, "Wat does that tell you?"



Def endant' s counsel stressed that she remained in her father's
house and had "never said a word for the four years she clains
t hese assaults took place.”

[ 158 Vt. 46] The testinony of the expert, Dr. Salter, covered
el even transcript pages. She gave her credentials and title
(assistant professor of clinical psychiatry and maternal and
child health at Dartnouth) and stated her specialty was "child
mal treat ment . " She gave the background of her involvenent with
the case. The State had provided her with a case history of the
victim whom she had never net.

Dr. Salter then discussed del ayed reporting of sexual abuse.
She stated that there were nunerous studies on this phenonenon
and nanmed a few of them She stated that only a | ow percentage
of victins ever reported abuse (5% told the police; 70% never
told anyone) and that she was not aware of any research on the
average length of delay in reporting. Then she was asked to
expl ain the dynam cs of del ayed reporting.

EXPERT: Mbst children don't tell at all. Sonmetines that's
because an of fender threatens them or mani pul ates them and |I've
heard this fromboth sides, fromthe victins and the
offenders.... [Tlhey will tell kids that they will kill their
nother. They will tell kids that no one wll believe them They
will tell kids that you asked ne to do those things. How would

you |i ke people to know.... So, they [enploy] either direct
threats or sone sort of manipulation in order to insure the
child' s silence.... [T]here seens to be sone psychol ogi ca

mechani sm wher eby ki ds just shut down, close it in, seal it off.
Sone becone amesi ac.

COUNSEL: |Is there a reason why this supposedly occurs?

EXPERT: ... W can all guess as to why they don't tell. One
of the guesses is that they are egocentric, and they believe
something is wong. That it is their fault.... Children often

doubt that they will be believed in conparison to an adult.
Children get the [158 Vt. 47] nessage sonehow or the other that
they are not supposed to tell. They don't really understand why,
but they obey their parents out of practice and fear of the
consequences. So, that that's all speculation as to why they



don506 tell. The truthis, ... in a phenonenal nunber of
studies, the majority of the kids sinply just don't tell.

COUNSEL: And assuning that there are two parents in the
situations, what is it about the dynam cs that precludes,
prevents the child fromreporting to the other parent who al so
exerci ses the sane kind of influence?

EXPERT: Oten, and | won't say this is true in every case,
but in many cases that parent is either absent or incapacitated,
extrenely passive, dependent on the abusive parent in sone way.
The child nmay not have a close relationship with the nother. |1
have known sone offenders who are very clever with driving a
wedge between the two, nother and the child, so that there wasn't
any close relationship.... Wat | amnot saying is that that's
true in every case.

COUNSEL: It appears fromwhat you' ve told nme in all of your
answers there is really no scientific basis, at |east for del ayed
reporting, hasn't been reduced to a science, would that be a fair
st at enment ?

EXPERT: No. The only thing that you' ve asked nme that | would
agree about that on is the reasons for the del ayed reporting.
But del ayed reporting is a very established fact that can be
backed up by lots of studies that it occurs.

COUNSEL: So ... you can give testinmony with respect to a ..
percentage ... that mght delay in reporting or the fact that
del ayed reporting [158 Vt. 48] often occurs, but it's the reason
for the del ayed reporting that you--

EXPERT: ... that | say are speculation. You will read a | ot
of authors who give you the truth. The truthis ... they are
guessi ng about why children do this. And |I'm sure sone of the
guesses are accurate, but what we do have to add on is the fact
that they do do it.

COUNSEL: Dr. Salter, with respect to your testinony in
del ayed reporting, do you have to accept as true the allegations
in order to give that kind of testinony?



EXPERT:  No.

COUNSEL: What about with regard to the famly dynam cs of
sexual abuse? Again, do you have to accept the truth of the
al | egati ons before you can give testinony with respect to any of
the facts of this case?

EXPERT: No. As | understand it, | am being asked, for
exanpl e, whether delayed reporting is or isn't conmon. | don't
have to accept or really know very nmuch about the reporting in
this specific case to answer that question.

The inport of Dr. Salter's testinony was that, in general
sexual | y abused children either do not report the abuse at all or
delay reporting it for a significant period of tine. She
explicitly stated that she was not accepting the truth of the
allegation in this case and was nerely rel ati ng what studi es had
shown about "whet her del ayed reporting is or isn't common."

This narrow type of expert testinony concerning general
behavi or of victins, offered by someone who has not intervi ewed
the victim is considered to pose the | east danger of inproperly
influencing the jury. See State v. Wtherbee, 156 Vt. 425, ----,
594 A 2d 390, 394 (1991). ©Dr. Salter did not describe her
understanding of the profile of a sexually abused child. See
State v. CGokey, 154 Vt. 129, 131, 574 A 2d 766, 767 (1990)

(physi cal symptons such as headaches, vomting, and nausea;
behavi oral [158 Vt. 49] synptons, such as secretiveness, worry,
anxi ousness, | ow self-esteem poor concentration, day dream ng,
poor school work, acting out, and difficulty relating to other
children). The only synptom described by Dr. Salter which could
be said to be consistent with sexual child abuse is the tendency
of many victins to delay reporting or not to report at all.

Further, the psychol ogi st gave her opinion that the reasons
for delayed or |ack of reporting are speculative in any
particul ar case. She opined, "W can all guess as to why they
don't tell.... And |I'msure sone of the guesses are
accurate...."” In a nutshell, the probative value of this
testinmony *507 was that studies denonstrate that delay in or
absence of reporting by sexually abused children "is a very
established fact," a not-so-surprising proposition.

The specific issue on which Dr. Salter offered testinony--



commonness of the phenonenon of reporting delay--is generally
accepted in the field of psychol ogy, see, e.g., Myers, Bays,
Becker, Berliner, Corwin & Saywitz, Expert Testinony in Child
Sexual Abuse Litigation, 68 Neb.L.Rev. 1, 52 (1989), and | submt
supported by common sense. Understandably, defendant did not
call an expert to the stand to rebut Dr. Salter's testinony, nor
has he brought forth any grounds for disputing her testinony or
suggest ed how he woul d have challenged it at trial had she
testified in person.

Cross-exanm nation of this witness would not underm ne the
probative force of her opinion that reasons for del ayed reporting
are "guesswork." Her testinony on why abused chil dren del ay
reporting was exclusively in the real mof common know edge. |
suggest that offender threats and psychol ogi cal mani pul ation, the
egocentricity of children, their blind obedi ence to parental
authority, and inbalance in parental capacity--all given as
general reasons for delayed reporting--are subjects properly
coment ed upon in argumnent.

W have stated that "[t]he uni que psychol ogi cal effects of
sexual assault on children place the average juror at a
di sadvant age i n understandi ng the behavior of the victim" State
v. Catsam 148 Vt. 366, 369, 534 A 2d 184, 187 (1987). It does
not follow, however, that everything to which an expert testifies
in this area is outside the real mof common understanding. The
witness's status as an expert did not transformthe facts to [ 158
Vt. 50] which she testified into information beyond the
under standi ng of the lay person. An adolescent's failure to
di scl ose the sexual abuse which her father commtted because she
was warned not to tell and because she assuned no one woul d
believe her is a matter within the jury's ordinary human
experience. See Canas v. Maryland Cas. Co., 236 Neb. 164, 172,
459 N. W 2d 533, 539 (1990) (The test for the necessity of expert
opinion is whether " '"the particular issue can be determ ned from
t he evidence presented and the comon know edge and usual
experience' of the fact finders.").

I do not suggest that delay in reporting should never be a
subj ect on which an expert's opinion is permtted. V.RE 702
(when "specialized knowl edge will assist the trier of fact to
understand the evidence," an expert may give an opinion). It is
within the trial court's discretion to admt this evidence.
agree that in this case the need for it was at best mnimal, and



it probably should not have been admtted. My conclusion as to
its inadmssibility is based not on the probative inpact of the
evi dence, but on the lack thereof. By its very nature, the
testinony did not boost the State's case enough to have nade any
di f f erence.

The expert's anbi val ence in many ways underni ned the force her
opi nions m ght otherw se have had, which was dubi ous at best.
She testified that she had no know edge about studies on the
| ength of delay in disclosure and that she and those in her field
can only speculate as to the reasons for del ay because they have
no data to support their theories. The expert never opined that
t hese specul ative reasons for del ayed reporting were applicable
to this case. Fromher testinony, the jury was asked to gl ean
only that it was possible for many reasons to cause delay in
reporting, as opposed to the single reason offered by defendant--
that the abuse never happened. | do not read the prosecutor’'s
argunent to the jury as claimng nore fromDr. Salter's testinony
than it deserved had she not testified at all.

The information which the expert related was not relevant to
defendant's qguilt nor did it suggest that the victimwas
truthful. C. State v. Wetherbee, 156 Vt. at ----, 594 A 2d at
393-95 (nental health professional who has exam ned the victim
and then testifies as the State's expert at trial may be
perceived by [158 Vt. 51] jury as vouching for victims
credibility). The only inpact of Dr. Salter's testinony, and the
only purpose for which it was used, was to dispel any stereotypic
*508 bias that children who delay reporting of alleged abuse
must be lying. See Gokey, 154 Vt. at 133-34, 574 A 2d at 768.

This case was to be won or lost on the strength of the
victims testinmony in relation to that of defendant and his three
sons. The defense focused primarily on the unlikelihood that
years of sex between father and daughter could have happened
wi t hout the sons having heard at |east sone of it. The defense
particularly attacked the victims reason for comng forward at
such a late date. The defense argued that the victims stated
notive, protection of the fifteen-year-old, was weak and not
believed by the investigator, who did not take her fear seriously

enough to investigate. It is noteworthy that it was not Dr.
Sal ter who proposed protection of a potential victimas a reason
for delay in reporting. It was the victimherself. Defendant's

attack on victims notive, however, left this key question



beggi ng an answer. If not to protect the fifteen-year-old, why
did the victimaccuse her father? The defense had no theory on
notive. Counsel told the jury in final argunent, "I predict,
however, the State will say, well, why would [the victin] go
through this if it weren't true. And the answer is, we don't
know why. "

Dr. Salter's testinony had no bearing on the victinis notive
to report, which I believe was the crux of this case. Dr.
Salter's recitations were harnl ess wi ndow dressing, sufficiently
renote fromthe critical issues so as not to affect the verdict.
The majority sinply gives the jury too little credit to
understand the nature of what Dr. Salter actually said.

Def endant al so argues that the court erred in allow ng
evi dence of "prior bad acts"--defendant's sinmlar attacks on the
victimcomrtted over a three-year period preceding the charged
incident. Admi ssion of this evidence is a matter of discretion,
whi ch was not abused in this case. Sexual abuse of a child by a
parent rarely occurs as an isolated incident. Rather, incest is
a condition in a dysfunctional famly usually consisting of a
routine pattern of repeated abuse. Juries are not ignorant of
t he phenonmenon of incest. The trial court properly determ ned
that the prior bad acts were relevant under V.R E. 404(b) and not
unfairly prejudicial under V.R E 403, and it gave a limting
[158 Vt. 52] instruction. See State v. Cardinal, 155 Vt. 411,
414, 584 A 2d 1152, 1154 (1990).

I would affirm and have been authorized by Justice PECK to
say that he would do the sane.

Bef ore ALLEN, C.J., and d BSON, DOOLEY, MORSE and JOHNSON, JJ.
ON MOTI ON FOR SPECI FI CI TY ON REMAND
DOOLEY, Justi ce.

On Cctober 25, 1991, this Court reversed defendant's
conviction for sexual assault because of error in allow ng the
State's expert witness to testify by deposition w thout being
present. W renmanded the case to district court for a newtrial
Fol l owi ng the issuance of the opinion, the State noved that we
clarify the nmandate to specify that "the renmand goes back to the
time of trial and not back to the tinme the charges were filed."



In oral argument, the State clarified that its notion was
I ntended to prevent defendant from engaging in any further
pretrial discovery or filing any pretrial notions. (FNl1) The
State had no reason to believe that defendant intended to engage
in further discovery or notion practice. Nor did it state any
reasons specific to this case why such defense activity should be
prohibited. Instead it argued, without citation to any
authority, that such pretrial notion practice *509 or discovery
IS prohibited in other states when there is a reversal and a new
trial ordered because of errors that occurred at trial. Again,
W thout citation to any authority, it argues that Vernont's rule
is different. It urges us to change Vernont's rule, for the
purpose of this case, by a specific remand direction.

The State's assertion of Vernont |law on this question is
erroneous, because we have never ruled on the nature of crimna
[158 Vit. 53] proceedings following a remand. (FN2) The State's
representation of the lawin other jurisdictions is also
erroneous. The rule we apply, which is applicable in nost, if
not all, other jurisdictions was recently detailed by the
California Suprene Court:

[ Reversal and remand for a newtrial] even pernits
anmendnent of the accusatory pleading ... as well as renewal
and reconsideration of pretrial notions and objections to the
adm ssion of evidence.... Absent a statutory provision
precluding relitigation, a stipulation by the parties, or an
order by the court that prior rulings made in the prior trial
will be binding at the newtrial, objections nust be nmade to
the adm ssion of evidence ..., and the court nust consider the
adm ssibility of that evidence at the tine it is offered.
(Citations omtted.)

People v. Mattson, 50 Cal.3d 826, 849-50, 789 P.2d 983, 999,
268 Cal . Rptr. 802, 818 (1990); see also Gllie v. State, 512
N. E. 2d 145, 148 (I1nd.1987) (reversal and remand acts to "place
the parties in the position that they would have occupied if no
proceedi ngs on the charges had ever occurred"); People v.
Cheat ham 135 M ch. App. 620, 623, 354 N.W2d 282, 284 (1984)
(reversal and remand nullified State's anendnent of the
information); West v. State, 519 So.2d 418, 425 (M ss. 1988)
(nmotion to suppress based on additional evidence nust be heard
foll owi ng reversal and remand); State v. Wnes, 65 N. J. Super.
262, 270, 167 A 2d 650, 655 (1961) (trial court had the sane



power over the conduct of the case follow ng reversal and renmand
"as when it was first handed up by the grand jury"). The sane
rule applies in the federal courts. See United States v. Lee,
539 F.2d 606, 610 (6th Cir.1976) (follow ng reversal and remand,
def endant could wi thdraw wai ver of jury trial and require that
case be heard by a jury); see also 5 L. Ofield, Cimnal
Procedure under the Federal Rules s 33:60, at 363 (2d ed. 1987)
("parties are returned to their original positions”). 1In
Mattson, the court reversed [158 Vi. 54] the first conviction
because it found that the trial court inproperly admtted a
confession in violation of the self-incrimnation privilege of
California's constitution. Despite this ruling, the court
affirmed the introduction of the confession at the second tri al
because the State offered new evidence at a pretrial hearing to
show that defendant initiated the interviews at which he
confessed. 50 Cal.3d at 852, 789 P.2d at 1001, 268 Cal.Rptr. at
820.

Al though the State is incorrect that other jurisdictions
followthe rigid position it espouses here, nost jurisdictions
give the trial court sone discretion to prevent duplicative and
repetitive proceedings. Under California |aw, for exanple, the
trial court has the discretion to deny notions that were deci ded
adversely to the party prior to the appeal in the absence of a
"showi ng of any change of circunstance[s] necessitating renewal
of these notions at the second trial." People v. Dorsey, 34
Cal . App.3d 70, 73, 109 Cal .Rptr. 712, 714 (1973). See al so,
e.g., Bailey v. State, 521 A 2d 1069, 1093 (Del.1987) (tria
court may allow pretrial rulings made prior to reversal and
remand to stand unless they were "clearly in error or there has
been an inportant change in circunstance[s]") (enphasis in
original); Comonwealth v. Martin, 392 Mass. 161, 164, 466
N.E.2d 76, 78 (1984) (trial court has discretion to decide
whet her to reconsider ruling made on adm ssion of *510.
pol ygraph evidence at earlier trial); State v. Reldan, 100 N.J.
187, 205-06, 495 A . 2d 76, 86 (1985) (whether ruling on notion to
suppress at earlier trial has becone the |law of the case lies
Wi thin discretion of the trial court to be exercised based on
certain specified factors); People v. Hults, 150 A D.2d 726,
727, 542 N. Y.S.2d 18, 19 (1989) (trial court has discretion
whet her to reopen a suppression notion followi ng a reversal and
remand) .

Al t hough we have not ruled directly on the extent of trial



court control over pretrial proceedings follow ng a reversal and
remand, decisions in anal ogous circunstances provide sone

gui dance. W have required defendants to raise pretrial issues
anew when the trial is held before a judge different fromthe one
who decided pretrial notions, State v. Senecal, 145 Vt. 554, 558,
497 A. 2d 349, 351 (1985), and we have al so enphasi zed that review
of every pretrial issue "would be counterproductive and a waste
of judicial resources.” State v. Zunbo, 157 Wt. 589, ----, [158
Vt. 55] 601 A 2d 986, 987 (1991). Thus, the trial court is given
di scretion on whether to review a pretrial ruling with the

under standi ng that reconsideration is the exception, not the
rule. See State v. Bruno, 15- WMt. ----, ---- n. 1, 595 A 2d 272,
274 n. 1 (1991). Consistent with this view, we recently held
that it was error for the trial judge to reconsider a pretria
ruling granting a notion to suppress in the absence of new

evi dence or simlar circunstances. State v. Blow, 157 Vt. 513, -
---, 602 A 2d 552, 554 (1991). W conclude that these principles
apply equally when a newtrial is ordered.

[5] We enphasi ze that the cases from other states involve
trial court discretion and not appellate court remand orders.
I ndeed, we can find no case in which an appellate court has
i ssued the kind of remand order the State seeks here, at least in
t he absence of any conpelling need arising out of the
ci rcunst ances of the case before the court. |In the absence of
any information fromthe parties, we do not know whet her
defendant will seek to renew any pretrial orders or to engage in
further discovery. W do not know whether there will be any
witnesses in addition to those who testified at the first trial
or whether there is Iikely to be any change in the testinony of
those who did testify. Even if we had the necessary information,
it would be fool hardy and unnecessary for us to act like a tria
court to supervise the novenent of this case to the new tri al

If we were to grant this type of notion, we would run the risk
that the party that is ready to proceed inmmediately to retri al
woul d nove to prohibit further pretrial events in cases where it
is inappropriate to do so. W prefer not to lock in an
unwarranted tactical advantage for either side, especially when
we woul d do so without know edge of the nature and extent of that
advantage and its prejudice to the other party.

We believe that the trial court has adequate discretion to
prevent repetitive, unnecessary or harassing notion practice



prior to the newtrial. For exanple, recent crimnal procedure
rul e amendnents give the court specific power to do so in the
area of depositions. See V.R C.P. 15(e), (f).

Motion for specificity on remand deni ed.
FN1. W& invited the Attorney CGeneral to provide his views on this

notion, and he filed a brief amcus curiae in support of the
notion. His position was, however, different fromthat of the
W ndsor County State's Attorney because he would allow a
defendant to engage in further pretrial activity on a show ng
of good cause.

The Defender General was also invited to submt an am cus
curiae brief and did so. He took the position that the notion
shoul d be deni ed because the trial court has adequate power to
control pretrial proceedings.

FN2. W have ruled in a civil case that "[w hen a verdict is set
aside and a new trial granted, the whol e adjudication of the
first is wped out, and the case proceeds de novo." Enos v.
Onens Slate Co., 107 Wt. 125, 128, 176 A 121, 122-23 (1935).
Even if this were a crimnal case, Enos would give us little
gui dance since the issue was whether the grant of a notion for
j udgnment notwithstanding the verdict at the end of the first
trial becane the | aw of the case and prevented a second trial.






