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MEMORANDUM OF DECI SI ON ON EXECUTI VE COVPENSATI ON
CONRAD, Bankruptcy J.

*1 Debtor seeks [FN1] to fix the conpensati on due two corporate
executives whose steady hands at the helm of a sinking ship
contributed value to the Debtor's Iliquidation. Conplicating the
I ssues to be resolved is the fact that the two executives, Debtor's
Presi dent-Chi ef Executive Oficer and Chief Financial Oficer,
approved and inplenented their own pay raises wthout the consent
or approval of creditors or this Court.

FN1. CQur subject matter jurisdiction over this controversy
ari ses under 28 USC § 1334(b) and the General Reference to
this Court under Part V of the Local District Court Rules for
the District of Vernont. This is a core matter under 28 USC 88§
157(b) (2) (A) and (B). This Menorandum of Deci si on constitutes
findi ngs of fact and concl usi ons of | awunder Fed.R C v.P. 52,
as made applicable by Fed. R Bankr.P. 7052.

Two notions by Debtor address the executives' pay for different
periods. A "Mdtion for Approval of Additional Conpensation in Lieu
of Benefits for Corporate Oficers,” Doc. # 354-1 (1/21/98)
(" Addi ti onal Conpensation Mdtion"), asks for retroactive approval
of $183,000 for the 15-week period from Nov. 1, 1997 through Feb.
15, 1998. Debtor's "Mdtion for Approval to Pay Forner Corporate
Oficers as Consultants,™ Doc. # 387-1 (2/12/98) ("Consultant Pay
Motion"), asks us to authorize Debtor to hire the CEO and CFO as
consul tants for $170/ hour and $135/ hour respectively.

The O ficial Committee of Unsecured Creditors objects to the



Addi ti onal Conpensation Mtion, arguing that the conpensation we
originally approved, before the self-granted pay raises, was fair
and just, and that creditors should receive the value the
executives were paid to provide. Conmttee does not object at this
point to pay the hourly rates sought in the Consultant Pay Mdti on,
but insists that formal applications be filed for review and
approval prior to any paynents actually bei ng nmade.

We consider each nbtion in turn
MOTI ON FOR ADDI TI ONAL COVPENSATI ON

Debt or was required by Vernont Local Bankruptcy Rul e 2015(a)(6) to
obtain our approval of postpetition conpensation to corporate
of ficers and executives. The Rule is clear:

Oficer's salaries: The Order allowing a ... debtor-in-possession

to continue to operate the business, VLBR 2015(a)(1), or a

separate order, shall fix the salaries of corporate officers and

executives and t he anount whi ch an i ndi vi dual debtor nay withdraw,
and neither the corporate officer or executive nor an individual
debtor shall receive a conpensation greater than the anmount fi xed

by the order during the pendency of a proceeding wthout a

specific order entered by the court authorizing such an increase.

Orders fixing conpensation under this subsection of this Rule are

subj ect to review and objection upon notion of the U S. Trustee,

a creditor, or any party in interest at any tine.

Shortly after this case was comenced, Debtor filed a "Mtion for
Approval of Payment of Sal aries to Corporate Oficers,"” Doc. # 127-
1 (6/4/97) ("Paynment Mdtion"). The notion represented, in pertinent
part, that:

2. The Debtor currently enploys, and proposes to continue

enpl oying, two corporate officers, Jeremah J. Harrington, the

President and Chief Executive Oficer, at the rate of $3, 365.38

per week, and Freeman | Davison, |11, the Chief Financial Oficer

at the rate of $2,692.31 per week....

*2 3. The conpensation proposal set forth above is no different

t han the conpensation received by such officers pre-petition.

(Enphasi s added.) We granted the Paynent Motion, and signed the
"Order of Approval of Paynent of Salaries to Corporate Oficers,”
Doc. # 166-1 (6/23/97), submtted by Debtor's counsel. The O der
stated, "It appearing that ... the conpensation requested being
identical to that received by said officers pre- petition, and said
anounts appearing to be reasonable,” Debtor "is authorized to pay
salaries to Jeremah J. Harrington in the anount of $3,365.38 per
week, [and] Freeman |. Davison, |Il in the anount of $2,692.31 per
week...."



The sal ari es we approved equate to annual sal aries of $175, 000 and

$140, 000, respectively, and hourly rates of $84.13 and $67. 31,
respectively, for a 40- hour work week. At sone point, Harrington
and Davi son agreed that they should receive $170/ hour and $135,
respectively, which equate to weekly sal ari es of $6, 800 and $5, 400,
respectively, and annual salaries of $353,600 and $280, 800,
respectively, for 40-hour work weeks.

As expl ai ned by Committee:

Messers, Harrington and Davison set the new rates by discussion
bet ween thensel ves and agreed with [Debtor's] Counsel that that
anount be included in a budget to be submtted to the United
States Trustee. Once the budget was prepared, on July 28, 1997,
the Debtor, through M. Harrington and M. Davi son, began paying
t he hi gher, unapproved sal ari es based on a 40 hour work week.
Commttee's "Post-Hearing Menorandum™ Doc. # 505-1, 2-3

(6/30/98).

On learning, in early Novenber, that the two executives were
receiving double the approved conpensation, Conmittee counsel
pronmptly registered its objections with Debtor and the two
executives. Commttee counsel represented to the Court at our March
31, 1998 hearing on the instant notions that after objection, the
two executives began foregoi ng paychecks, effective Nov. 1, 1997,
and the excess pay was recouped by Feb. 15. The result, as we
understand it, is that Harrington and Davi son were not paid for the
Nov. 1, 1997 to Feb. 15, 1998 period. Debtor seeks authority to pay
them for that 15-week, period at the higher rates of $6,800 and
$5, 400 respectively, a total of $183,000. [FN2]

FN2. The $183,000 is allocated $102,000 to Harrington and
$81, 000 to Davi son.

Debtor offers a creative rendition of how we cane to be here:
Pursuant to the Paynent Order, the paynent of salaries to Messrs.
Harri ngt on and Davi son was approved in a tinely fashi on. However,
the Paynment Order did not address the issue of benefits, for two
obvi ous reasons. First, at the tinme the Paynent Order was entered,
Messrs. Harrington and Davi son were receiving benefits, such as
heal thcare, fromthe Debtor. [FN3] Second, the Paynment Order was
l[imted to the approval of salaries since that is the mandate of
V.L.B. R 2015(a)(6). Benefits to be paid to the Debtor's corporate
officers are not subject to the local rule. Thus, the Motion
addresses the Debtor's request to pay Messrs. Harrington and
Davi son conpensation in lieu of the benefits they were previously
recei ving when the Paynent Order was entered.O



FN3. The benefits term nat ed when Debtor's assets were sold on
July 10, 1997.

*3 Debtor's "Menorandum of Law in Support of Mdtion for Approva
of Additional Conpensation in Lieu of Benefits for Corporate
Oficers,” Doc. # 504-1, 3-4 (6/30/98).

At the tinme we approved paynent of the salaries, we did not know
that the executives were also receiving additional benefits.
Perhaps the reason we did not know is because of Debtor's
representation in its Paynment Mtion that, "The conpensation
proposal set forth above is no different than the conpensation
recei ved by such officers pre-petition.” The notion says not hing
about any other conpensation being received in the form of
benefits. To the extent that conpensation in the formof benefits
was paid that was not set out in Debtor's Paynent Mtion and the
Payment Order, they were paid without authority of this Court.

Moreover, benefits are in fact wthin the purview of
V.L.B. R 2015(a)(6). The text of the rule requires a judicial order
to "fix the salaries of corporate officers and executives." Wt hout
nore, Debtor m ght have a point that benefits aren't covered. But
there is nore. Wen Debtor's executives unilaterally began payi ng
t henmsel ves twice as nuch as we had approved, they violated the
Rule's directive that "neither the corporate officer [n]or
executive ... shall receive a conpensation greater than the anount
fixed by the Order during the pendency of a proceeding wthout a
specific Order entered by the Court authorizing such an i ncrease.”
(Enphasi s added .)

W issued the Paynent Order upon a finding that the salaries
therein stated were "reasonable.”™ W find no basis on this record
to conclude that they weren't fair then and aren't fair now [FMN4]
In addition, due regard for our ow rules, and for the
constituencies those rules protect, requires us to exercise our
di scretion to deny the notion.

FN4. If Debtor believes that bonuses are warranted, it is free
to seek them at the end of the case.

CONSULTANTS FEES

As appears from the transcript of an April 14, 1998 hearing on
this matter, we have already granted Debtor's "Motion for Approval
to Pay Former Corporate Oficers as Consultants,” Doc. # 387-1
(2/12/98). [FN5] Transcript, 4. Commttee concedes that we have
al ready approved Debtor's retention of Harrington and Davi son as



consul tants. The dispute between Debtor and Commttee seens to be
over the correct procedure to be followed for reviewng and
approving the consultants' fees prior to paynent. Debtor proposes:

FN5. Qur instruction to Debtor to submt the appropriate order
was apparently overl ooked because it cane in the mdst of
controversy over the status of the Mtion for Additional
Conmpensation, dealt with in the first part of this opinion.

Once the Court has entered an Order approving the hourly rates,
it should be a sinple matter for the Unsecured Creditors Committee
to quickly determ ne which hours, if any, it will consent to be
paid. The Debtor can then present an Oder to the Court
aut hori zi ng paynment of the hours agreed upon, and sinultaneously
bring a notion before the Court for consideration of any di sputed

hour s.

Debt or's Menorandum supra, Doc. # 498-1, 4. Debtor worries that
w thout "an efficient and expedi ent nethodology ... for paynent,"”
the two executives will be forced to find other work, depriving
Debt or of their expertise and experience. Id.

*4 Debtor has provided copies of the consultants' tinesheets to
Committee, but has made no formal application for approval.
Committee alleges that "the tinme sheets do not permt any
meani ngful review. " It asks that Debtor be required to submt a
formal application that neets the standards of disclosure and
expl anation requi red by Fed. R Bankr.P. 2016 and V. L.B. R 2016, which
both apply to any "entity seeking interimor final conpensation for
servi ces, or reinbursenent of necessary expenses" fromthe estate.
Comm ttee's Menorandum supra, Doc. # 505-1, 13-14.

Based on our prelimnary review of the tinesheets subnmitted, we
wi |l authorize Debtor to imrediately pay 50 percent of the anmpbunt
due to the date of entry of this Menorandum of Decision, upon entry
of this Menorandum Debtor shall al so prepare a formal application
for approval as required by federal and |ocal rules 2016.

CONCLUSI ON

Debtor's Additional Conpensation Mtion is denied. Debtor's
Consultant Pay Mdtion has already been granted. Debtor is
aut hori zed, upon entry of this Menorandum of Decision, to pay the
two executives 50% of the amounts due themfor tinme worked through
the date of entry of this Menorandum Debtor shall submt an Order
consistent with the rulings in this Menorandumw thin ten days of
its entry.



