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[ 156 Vt. 551] ALLEN, Chief Justice.

This action arises out of a contract dispute between Hugh
McGee Construction Co. (MCee) and Neshobe Devel opnent, I nc.
(Neshobe). Neshobe appeals froma jury verdict finding it to be
the breaching party and awardi ng McGee danages in the anmount of
$20, 000. McGee cross-appeals fromthe trial court's denial of
its V.R C.P. 65.1 notion for enforcenent of a separate judgnent
on stipul ation against the security provided by Neshobe. On
Neshobe' s appeal we affirm Neshobe's liability and reverse and
remand on damages. On McCGee's cross-appeal we reverse.

[156 Vt. 552] In 1987, Neshobe undertook a condom ni um
devel opnent project in Brandon, Vernont. The project was to
proceed in three phases. MGCee was hired to do the excavati on,
trenchi ng, roadwork, and other sitework on Phase | on a cost-plus



basis. The work on Phase | was conpleted in the sumer of 1987.
A bal ance of $15, 000 rerai ned out standi ng on the Phase | contract
after its conpletion

On August 30, 1988, M:Gee and Neshobe entered into a contract
for Phase Il of the project, under which McGee was to do work
simlar to that performed on Phase |I. Phase Il was split into
part 1 and part 2, each consisting of six units. The work on
part 1 was to comrence on Septenber 1, 1988, and be substantially
conpl eted by Cctober 1, 1988. W rk on part 2 woul d begi n when
sales of the units dictated, and be conpleted within four weeks.
The Phase Il contract between McGee and Neshobe was for a fixed
sum of $76, 000, $38, 000 being allocated to each part.

McCee began its work on part 1, consisting of a duplex and a
guad, on or about Septenber 1. Soon thereafter it ran into

unschedul ed del ays occasioned by Birch H Il Construction Co.
(Birch H 1), the contractor responsible for the concrete work on
Phase Il. Birch H Il delayed work while waiting for the delivery

of some additional concrete forns that it had ordered. There was
also trouble with the setting of sonme footings, and one of the
walls set by Birch HlIl had to be torn down because it was
defective. MGCee was not able to backfill the duplex until
Cctober 3, and at that point it had not yet been able to begin
its work on the quad's walls because Birch Hill was still working
on the footings. Wile it was a subject of dispute at trial,
McCGee testified through its principal, Hugh McCGee, that it had
been unable to do nuch of the roadwork, utility trenching, and

ot her sitework because of the disruption in its schedul e caused
by the concrete del ays.

On or about Cctober 7, Hugh McCGee went to the office of Rick
Kam nski, president of Birch Hill and vice president of Neshobe,
to express his concerns about the delay. Kam nski told himthat
a meeting with the principals of Neshobe woul d be schedul ed for
the 10th, and that if MGee had requests, to nmake them specific.
The substance of the Cctober 10 neeting is captured in the
m nutes of the neeting prepared by Neshobe, which both parties
agree are accurate.

[156 Vt. 553] At 7:25 amH MGCee enters the neeting and was
asked by R Kam nski to state his case and his reasons for
calling the neeting in his own words. He states, he had
stated that he cannot operate under the existing contract and



will no | onger proceed under the ternms and conditions of that
contract. R Kam nski from
*417 Neshobe indicated that he is bound | egally and
norally by that contract and a new contract will not be
al l oned. Although, Change Orders will be allowed in
reference to tinme extensions. H MCee insisted that he
will not continue under the terns of that contract and R
Kam nski stated, if he will not honor the terns and
conditions of the contract (suggested) that H MGee renove
hi s equi pnent fromthe site and (suggested) that perhaps we
will be better off having another contractor finish the
project. H MGCee indicated that was acceptable to him and
t hat woul d be exactly what he would do, renove his
equi pnent fromthe site.

Neshobe sent a letter to McCGee |ater in the day, containing
these mnutes and notifying McGee that if it was not on site on
Cctober 17, the contract would be term nated. A second letter to
the sane effect was sent on the 12th. MGee was not on site on
Cct ober 17, and Neshobe hired a replacenent. MGCee received no
paynents under the Phase Il contract.

McGee subsequently brought suit, alleging breach of the Phase
Il contract by delays attributable to Neshobe. MGee al so sought
recovery of the balance owed it on the Phase | contract. Neshobe
counterclainmed, alleging that McCGee's failure to be on site on
Cctober 17 and its failure to abide by the contractual provisions
for resolution of the dispute nade McGee the party in materi al
breach of the contract. During trial by jury, the parties
entered into a stipulation in favor of McGee on the Phase |
contract claimin the anmount of $16,669.71. At the close of
trial the jury found agai nst Neshobe on its counterclaim and
returned a verdict in favor of McGee in the amount of $20, 000.
The court entered judgnment on the jury verdict and judgnment on
the stipul ation separately.

Fol |l owi ng entry of judgnment on the stipulation, MGee noved
under V.R. C.P. 65.1 to enforce that judgnent agai nst an
irrevocable letter of credit that Neshobe had used to provide
security. The court denied the notion, holding that judgnment on
[ 156 Vit. 554] the stipulation had not yet becone final because of
Neshobe' s pending post-trial notions in opposition to the
j udgnment on the jury verdict.



Neshobe has appeal ed fromthe judgnent on the jury verdict,
and McCGee has cross-appealed fromthe denial of its Rule 65.1
notion. We will address these appeals in turn.

Neshobe contends that, by the terns of the contract, it was
McGee' s cessation of work, not delays attributable to Neshobe,
that materially breached the contract. Neshobe admits that it
was responsi ble for many of the delays which interfered with
McCGee's ability to performthe contract in a tinely fashion.
Neshobe al so concedes in its brief that "[h]ad the contract not
addressed del ay, McCee could present a tenable argunent that the
del ays occasi oned by Neshobe were a substantial breach of
contract, thereby justifying ... a termnation of the contract."
Neshobe points, however, to provisions within the contract
specifically addressi ng owner delay and resol ution of clains
arising fromsuch delay, and argues that McCee's failure to
conmply with these provisions left McGee in material breach of the
contract.

[1] It is axiomatic that parties can define their contractua
relati onship by the provisions enployed in their contract.
Contracting parties can define what will constitute a materi al
breach of their contract. See Carter v. Sherburne Corp., 132 Vt.
88, 92, 315 A 2d 870, 873-74 (1974) (inclusion of "tinme is of the
essence" clause magnifies the significance of delay); see also
Burgess Construction Co. v. M Mrrin & Son Co., 526 F.2d 108,
114 (10th G r.1975) ("unreasonable delay is a breach of an
inplied obligation not to hinder or delay the other party's
performance, in the absence of a contract clause contenplating
and excusing the delay"), cert. denied, 429 U S 866, 97 S.Ct
176, 50 L.Ed.2d 146 (1976). They can determ ne the damages that
are recoverable in the event of a breach. See Sinpson
Devel opnent Co. v. Herrmann, 155 Vt. 332, ---, 583 A 2d 90, 91-93
(1990) (construing contract's limtation-of-remedi es provision);
see also M A Lonbard & Son Co. v. *418 Public Bld g Comm n of
Chi cago, 101 Il1.App.3d 514, 519, 57 |I|.Dec. 209, 212, 428
N. E. 2d 889, 892 (1981) ("if the contract expressly provides for
delay or if the right of recovery is expressly limted or [156
Vt. 555] precluded, then these provisions will control™).
Contracting parties can al so provide for the dispute resolution
procedure to be followed in case of breach. See R E. Bean
Construction Co. v. Mddl ebury Assocs., 139 Vt. 200, 202, 428



A.2d 306, 308 (1980) (contract provided for arbitration of
di sput es).

[2] The contract between McGee and Neshobe expressly addressed
McGee's renedies for owner delay. Paragraph 8.3 of the "Genera
Condi tions of the Contract for Construction,™ incorporated by
reference into the contract signed by the parties, reads:

8.3.1. If the Contractor is delayed at any tinme in progress
of the work by act or neglect of the Owmer ... or of a
separate Contractor enployed by the Owmer ... then the

Contract Tinme shall be extended by Change order for such
reasonable tine as the Architect may determ ne.

8.3.2. dains relating to time shall be nmade in accordance
wi th the applicable provisions of Paragraph 4. 3.

8.3.3. This Paragraph 8.3 does not preclude recovery of
darmages for delay by either party under other provisions of
the Contract Docunents.

The avenue for recovery of delay damages under "ot her
provi sions of the Contract Docunents" was the bringing of a claim
for additional cost in accordance with the procedure set forth in
p 4.3, entitled "Cl ainms and D sputes.” Clainms were to be in
witing, and were to be referred initially to the architect. The
contract clearly provided within this section for continuing
contract performance. Paragraph 4.3.4 reads: "Pending fina
resolution of a aimincluding arbitration, unless otherw se
agreed in witing the Contractor shall proceed diligently with
performance of the Contract and the Omer shall continue to nake
paynments in accordance with the Contract Docunents.”

Neshobe contends that MGee "wal ked of f the job" w thout
resorting to this contractual clainms procedure. W agree that if
this were the undi sputed evidence, McGee would be the party in
mat eri al breach. The above contractual provisions represent a
bar gai ned-for procedure to be foll owed when grounds for a claim
exist. The intent is that the clainms be resolved while the
parties continue to performunder the contract, and that the nere
exi stence of a claimnot constitute sufficient grounds for
wal king off the job. In construing simlar contractual
provi sions,[156 Vt. 556] the court in Vernont Marble Co. v.

Balti more Contractors, Inc., 520 F. Supp. 922, 928 (D.D.C. 1981),



r easoned:

These [contract] clauses were designed to provide and define
the rights and obligations of the subcontractor and the
contractor in the event of delays. The neaning of these

cl auses woul d be grossly warped and their effectiveness
diluted if [subcontractor] were to have, in addition to the
rights therein provided, the alternative but unnmentioned right
to wal k anay fromthe project wthout obligation.

See al so Granite Conputer Leasing Corp. v. Travelers |Indem
Co., 894 F.2d 547, 552 (2d Cir.1990) (subcontractor "bound under
the di sputes clause of the prine contract to subnmit its claimto
[the prime contractor] and to continue working even if the
subcontract had been breached by the governnent's delays in
desi gn approval ").

[3] [4] We do not agree, however, that the record adequately
supports Neshobe's contention on appeal that McGee wal ked of f the
job without conplying with the contractual clains procedure. In
determining an appeal froma jury verdict, we nmust | ook at the
evidence in the |ight nost favorable to the verdict w nner,
excluding the effect of nodifying evidence, and we will sustain
the verdict if there is any evidence fairly and reasonably
tending to support it. Lowe v. Beaty, 145 Vt. 215, 216, 485 A 2d
1255, 1256 (1984); dCdaude G Dern Electric, Inc. v. Bernstein
144 Wt. 423, 426, 479 A 2d 136, 138 (1984). Here the contractua
cl ai ms procedure did not specify which party bore the obligation
of referring a *419 claimto the architect. The contract in
this regard provided only that "Clains ... shall be referred
initially to the Architect.” Neshobe on this appeal cannot
successfully attribute the failure to engage in the clains
procedure to McGee where it is unclear which party was
responsi ble for the failure. It is evident fromthe m nutes of
the Cctober 10th neeting between McGee and Neshobe that Neshobe's
response to McCee's statenent that he could not operate under the
exi sting contract was not that any clainms MGee had be referred
to the architect. Rather, the mnutes record that a vice
presi dent of Neshobe stated that if MGee "will not honor the
terms and conditions of the contract (suggested) that H MGCee
renove his equi pnent fromthe site and (suggested) that perhaps
we [156 Vit. 557] will be better off having another contractor
finish the project.” The m nutes then read: "H MCee
i ndi cated that was acceptable to himand that woul d be exactly



what he woul d do." Taking this evidence in the |ight nost
favorabl e to McGee, Neshobe cannot assert that the failure to
engage in the clains procedure was wholly attributable to MGCee.

Neshobe woul d contend that the question of who bore the
obligation to refer a claimto the architect was never reached
because a condition precedent to this obligation was that the
claimbe in witing. As stated above, Neshobe's response to
McGee' s demands on Cctober 10th was not that McGee put it in
witing. Rather, it was "suggested" that he | eave the site.

Nei ther of the term nation notices sent by Neshobe to McCGee nake
reference to the necessity of submitting a witten claim W are
not convinced, on this evidence, that the verdict of the jury
shoul d be overturned.

[5] [6] Neshobe's next contention is that McCGee failed to
i ntroduce evidence necessary to the jury's proper cal cul ati on of
damages. W agree. The correct neasure of the recovery which
McGee pursued at trial, as stated in Restatenent (Second) of
Contracts s 347 (1981), is

(a) the loss in the value to himof the other party's
performance caused by its failure or deficiency, plus

(b) any other loss, including incidental or consequentia
| oss, caused by the breach, |ess

(c) any cost or other |oss that he has avoi ded by not having
to perform

As applied to this case, the damages woul d be cal cul ated by
subtracting fromthe contract price, s 347(a), MGCee's cost of
conpl eti on and other costs avoided, s 347(c). To this recovery
woul d be added the damages McCee incurred as a result of the
del ay, s 347(b). See VanVel sor v. Dzewal towski, 136 Vt. 103,
105, 385 A.2d 1102, 1104 (1978) ("Where the owner breaches the
contract by demanding that the work shall stop, the contractor is
entitled to recover the contract price less his cost to perform
the remai nder of the contract."); 5 A Corbin, Corbin on
contracts[156 Vt. 558] s 1094 (1964); 11 S. WIliston, A
Treatise on the Law of Contracts s 1363 (W Jaeger 3d ed. 1968).
(FN1)



MCGee failed to introduce the evidence necessary to calcul ate

Its cost of conpletion. It is undisputed that at the tinme of
Neshobe's wongful term nation, MCee still had sonme of part 1,
and all of part 2, of the Phase Il contract left to conplete.

Yet McCGee's showing on its cost of conpletion consisted solely of
the nunber of days it would take to conplete part 2 tines its
costs-per-day. It did not introduce evidence on how many days of
work remai ned on part 1 as of the date of term nation. (FN2)

*420 The cost of conpleting the work that remained to be done on
part 1 was a part of MGee's total cost of conpletion. Wthout
any evidence on it, the jury did not have the evidence necessary
to ascertain McCGee's total cost of conpletion. MGCee attenpts to
avoid this defect by remnding the Court that it is not our role
to "second-guess the jury." See Retrovest Assocs. v. Bryant,
153 [156 Wt. 559] WVt. 493, 497, 573 A 2d 281, 283 (1990). Yet
the presence of a jury does not work to cure defects in a party's
pr oof .

The reasoni ng behind McGee's failure to introduce evidence on
the cost to conplete the remai nder of part 1 is perhaps best
denonstrated by a hypothetical. A contractor is engaged on a
thirty-day construction project. After doing five days of work,
it is forced to sit idle at the site for twenty-five days because
of owner delay. It then properly term nates the contract and
sues for recovery. |If recovery were sinply the contract price
m nus the cost of conpletion, the contractor would receive
nothing for the twenty-five days in which it was incurring
expenses yet was not furthering conpletion of the project. The
cost of conpletion remains as large on the thirtieth day as it
was on the fifth day. To redress this inequity, the contractor
presents its cost of conpletion as zero. It reasons that it was
not able to avoid any cost of conpletion because it was incurring
expenses at the site up through the day the contract was to be
conpl eted, and therefore it did not have to subtract any cost of
conpl etion fromthe contract price.

The reasoni ng enpl oyed by our hypothetical contractor and by
McGee equates the cost of conpletion with the danmages incurred
because of delay, without a show ng that they are indeed
equi valent. This approach is erroneous. As stated above, the
proper neasure of recovery is the contract price m nus the cost
of conpletion and other costs avoided. Added to this are danmages
i ncurred because of owner delay. As applied to the hypothetical,
this would be the contract price mnus the twenty-five-day cost



of conpletion, plus the damages incurred because of the twenty-
five-day del ay.

We do not hold, however, that MGee's erroneous approach to
damages warrants entry of judgnent in Neshobe's favor. Qur case
| aw has not previously addressed the proper presentation of a
clai mfor danages where owner delay constitutes a material breach
of contract, resulting in termnation. This Court has previously
stated, in general terns, that a builder's recovery under a
term nated contract is the contract price mnus cost of
conpl etion, VanVel sor, 136 Vt. at 105, 385 A 2d at 1104. But
VanVel sor did not answer how McGee was to account for the damages
i ncurred because of owner delay. Having[1l56 Vt. 560] answered
that question only today, we decline to enter judgnent in
Neshobe's favor, and choose rather to remand for a new trial on
damages. See Vines v. Ochard Hlls, Inc., 181 Conn. 501, 514,
435 A 2d 1022, 1029 (1980) (because the |aw surrounding
plaintiffs' clainms has "not previously been clearly spelled out
in our cases, it is appropriate to afford to the [plaintiffs]
herei n anot her opportunity to proffer evidence to substantiate
their clainf); see also B.B. & J. v. Bedell, 156 Vt. 203, ---,
591 A 2d 50, 52 (1991) (where liability established, renmand on
i ssue of danmges mamy be appropriate to prevent a m scarriage of
justice).

*421. 111.

Havi ng affirmed Neshobe's liability, there is no |longer a
possibility that it will be entitled to a set-off against the
judgnment on the stipulation in favor of McGee. Accordingly,
there is no just reason for delaying McGee's enforcenent of the
judgnment on the stipul ation against the security provided by
Neshobe. See V.R C.P. 54(b). For this reason, the trial court's
denial of McCGee's V.R C.P. 65.1 notion is reversed.

Affirmed as to Neshobe's liability and reversed and renanded
as to damages. The denial of McGee's Rule 65.1 notion is
rever sed
FNL1. An equival ent nmeasure of damages woul d be McCee's

expenditures it had incurred in performance of the contract,
as distinct fromdamges incurred as a result of Neshobe's

del ay, plus the profit on the contract. Then added to this
woul d be the danages incurred as a result of the delay. See 5
A. Corbin, supra, s 1094, at 511-12; 11 S. WIIliston, supra,



s 1363, at 343. MGCee did not present its case in conformance
with this nmeasure, and did not present evidence on the ful
anount of expenditures it had incurred in performance of the
contract.

FN2. McGee contends that the foll owi ng testinony of Hugh M Gee
was directed toward the nunber of days it would take to conplete
t he remai nder of part 1:

Q M. MGee, how nuch additional work was involved in Part 1
of Phase Il in ternms of days as opposed to the Part 2 work?

A. 1'd say that's probably 10 days.

Even after taking this evidence in the Iight nost favorable to
McGee, Lowe v. Beaty, 145 Vt. at 216, 485 A 2d at 1256, the
context makes clear that this testinony denonstrated only that
the contract was front-I|oaded, and said nothing about the
nunber of days remaining on part 1 as of the date of
termnation. Follow ng the above statenent, Hugh MGCee
testified to the additional work that part 1 contained over
the work in part 2, and testified that part 2 would take only
20 days to conplete, as opposed to the 30 days provided for in
the contract. Throughout the proceedi ngs bel ow, MGCGee
expressly presented its cost of conpletion as the 20 days to
conplete part 2 tinmes its costs-per-day.

Further, we cannot find that the gap in MGee's evidence was
filled by the testinony of Markowski, the contractor engaged
by Neshobe to replace McGee. Markowski's testinony contains
no di scussion of the nunber of days it needed for conpletion.






