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Richard W Norton, Rutland, for appell ees.

Before ALLEN, C.J., PECK and DOOLEY, JJ., and BARNEY, C.J.
(Ret.), Specially Assigned.

DOOLEY, Justi ce.

Robert and Margaret Fish (appellants) appeal the Rutl and
Superior Court's dismssal, as untinmely filed, of their appeal to
that court froman order of the Town of Pittsford Board of
Adj ustnent (the Board). W vacate that order of dism ssal and
the rel ated approval of appellees' conditional use permt and
remand to the Rutland Superior Court for proceedings on the
rei nstated appeal, consistent with this opinion.

Appel l ees Ri chard and Sandra Conway (applicants) applied to
the Pittsford Board of Zoning Adjustnment for a conditional use
permt to construct a used car sal es operation and an autonobile
service facility on their property in Pittsford. At a public
heari ng August 3, 1987, duly warned under 24 V.S. A s 4447(a), a
nunber of menbers of the public, including appellants, testified.
The public portion of the hearing concluded at approximately
10:44 p.m, leaving only the nenbers of the Board and the Board's
counsel to continue in executive session. The Board recessed the
August 3 session to "neet to deliberate the matter,"” first to
August 10 and again to August 21. Notice of each recessed



session was posted in the town clerk's office.

[ 150 Vt. 463] On August 19 the Board wote to applicants
advising themthat at the |last recessed Board neeting the Board
required themto subnmt a | andscape plan, and notified themthat
the Board was neeting on August 21 to take up the application
again. On August 21, appellants' attorney hand-delivered a
|l etter to the Board objecting to the scheduling of the August 21
session without the notice specified in 24 V.S. A s 4447, and
requested that the nmeeting be adjourned with proper notice of a
new dat e

In view of this lack of notice, the Board decided that the
session should be recessed to August 31, and that notice and
copi es of the | andscapi ng plans be given to all interested
parties. At the August 31 session, applicants presented the
| andscape plan, but as appellants had regi stered a further
objection to the lack of notice that the Board woul d address the
| andscape plan on that date, the Board decided to send notice to
all persons who had attended the August 3 session that the
session woul d be recessed again to Septenber 4. Appellants’
attorney received the letter which constituted notice of the
Sept enber 4 session. Notice of the recessed session was al so
posted at the town clerk's office. At the Septenber 4 hearing
appel | ants and ot her opponents had the opportunity to conment on
the | andscape plan. Applicants did not object to the various
recessed sessions of the hearing.

On Cctober 14 the Board issued its findings of fact,
conclusions of |law, and order denying the application for the
used car |lot and granting the application for the autonobile
repair facility subject to conditions. Appellants filed an
otherwise tinely appeal of this order to Rutland Superior Court.

The superior court granted applicants' notion to dism ss the
appeal on the basis that the August 3 session had been the "final
public hearing" on the conditional use pernmt, and that as the
Board had not acted within the 60-day limt inmposed by 24 V.S A
s 4407(2), appellants were out of tine. Mreover, the court
ruled that the entire conditional use permt should be *258
deened to have been approved by operation of |aw as provided in s
4407(2).

Appel l ants nmake three argunents: that the applicants waived



any objection to the irregularity of the Septenber 4 hearing by
appearing with counsel and failing to object; that the
applicants are barred fromcollaterally attacking the Cctober 14
deci sion of the Board in the proceeding at bar, since they failed
to appeal that October 14 decision; and that the appeal to the
court should [150 Vt. 464] be considered tinely if measured from
t he i ssuance of the permt by operation of |aw on Cctober 2.

However, we need not reach these argunents, because we hol d
that the permt did not issue by operation of 24 V.S. A s 4407(2)
and the August 3 hearing was not the final public hearing.

Rat her, the 60 days provided in 24 V.S. A s 4407(2) is counted
fromthe closure of the recessed hearing on the application on
Sept enber 4.

The rel evant part of s 4407(2) provides: "The board of
adj ustnrent shall act to approve or disapprove any such requested
conditional use within sixty days after the date of the fina
public hearing held under this section, and failure to so act
wi thin such period shall be deened approval .” The trial court's
hol di ng--and the applicants' argunent in this Court--is that the
final public hearing occurred on August 3, 1987 and not on
Sept enber 4, 1987 because the latter hearing was not properly
war ned pursuant to 24 V.S. A s 4447. (FN*) W disagree with this
construction of s 4407(2).

[1] The statute authorizing approval of conditional use
permts by operation of law for failure to neet tinme standards is
"intended to renedy indecision and protracted deliberations on
the part of zoning boards and to elim nate deliberate or
negli gent inaction by public officials.” In re Gace Bldg. Co.,
42 Pa. Commw. 589, 593, 401 A 2d 407, 408 (1979) (based on simlar
Pennsyl vani a statutory schene). Because the application of the
statute can result in granting of permts that are wholly
i nconsistent wwth the zoning regulations of a nunicipality to the
detri nment of surrounding | andowners, we nust be careful to use it
only where its application is clearly consistent with statutory
intent. See City of Rutland v. McDonald's Corp., 146 Vt. 324,
330, 503 A 2d 1138, 1142 (1985); Stunp v. West Mnchester
Townshi p Zoni ng Hearing Board, 102 Pa. Cormw. 444, 449, 518 A 2d
889, 891 (1986) (court will not invoke "deened approval sanction”
when "its applicability is not perfectly clear"); Kozub v.
Opt ' hof, 180 N.J. Super. 482, 487-91, 435 A 2d 845, 848-50 (1981)
(renmedy should be applied with caution).



[ 150 Vt. 465] [2] [3] The essence of applicants' argunent is
that defects in the warning nade the Septenber 4, 1987 hearing
not a "public hearing" for purposes of s 4407(2). The flaw in
this argunent is that it extends the statutory approval renedy to
techni cal defects in the notice provided in a case where the
appl i cants undeni ably had notice of the Septenber 4 hearing and
participated. Further, it extends the remedy to the applicants
even though the persons who m ght be injured by the | ack of
noti ce do not include the applicants. Cearly, the application
of the statutory approval renedy in such a fashion would go far
beyond the intent of the Legislature. Indeed it would give a
wi ndfall to the applicants because ot her persons--who are nore
likely to be opponents than supporters--did not obtain proper
noti ce.

We prefer a nore conmopn sense interpretation of "public
heari ng. " We hold that a public hearing occurs for purposes of
the statutory approval provision of s 4407(2) if: (1) the
hearing is open to the public, (2) the applicant receives notice
of the hearing, (3) the board offers an opportunity for
i nterested persons to be heard on the issues before it. See 24
V.S. A s 4467 (zoning board of adjustnent hearings nust be "open
to the public"); MIlton Cormons Assoc. v. Board of Appeals, 14
Mass. App. Ct. 111, 114-15, 436 N E. 2d 1236, *259. 1238-39 (1982)
(definition of "hearing" under a simlar statutory schene). In
this case, the hearing of Septenber 4, 1987 neets this test.
Accordingly, the trial court erred in holding that the permt was
provi ded to applicants by operation of |law, and that the appeal
was untinely.

Vacat ed and remanded for proceedings consistent with this
opi ni on.

FN* In reaching this decision, we expressly reserve whether the
public notice requirenents of s 4447(a) apply to an adjourned
hearing. See 24 V.S. A s 4467; see also Chang v. Pl anning
Conm n of County of Mui, 64 Haw. 431, 440, 643 P.2d 55, 61
(1982) (public notice of an adjourned session not required).






